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I Appellant while handcuffed shortly after 
arrest and in the absence of counsel was 
confronted by one of the Government's 
witnesses and such identification con- 
frontation was so unnecessarily sugges- 
tive and conducive to irreparable mis- 
taken identification as to constitute a 
denial of due process of law and it was 
error to have permitted in-court identi- 
fication of the appellant by such witness. 


The trial court erred in denying appel- 
lant's motion for a verdict of acquittal 
based upon the inconsistant description 
of the accused by the complaining witness. 


The trial court erred in refusing to grant 
a mis-trial when Government counsel asked 
appellant's chief alibi witness if she had 
changed her testimony because she learned 
what the testimony of a Government wit- 
ness would be, where the Government had 
not established an evidentiary basis that 
the alibi witness knew what the Govern- 
ment witness's testimony would be. 


Conclusion 
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‘Statement of Issues Presented 


i | 
Was the pre-trial confrontation of appellant by a 
Government witness so unnecessarily suggestive and conducive 
to irreparable mistaken identification as to constitute a de- 
nial of due process of law, requiring a new trial at which 


the witness will not identify appellant in the courtroom? 


II 
Did the inconsistent and conflicting vestinony of the 
complaining witness as to the identity of appellant raise such 
a reasonable doubt as to require the trial court to grant 


appellant's motion for a verdict of acquittal? 


III 


Did the trial court err in refusing to grant appel- 


lant's motion for a mistrial where Government counsel in 
cross-examining the defense's alibi witness stated, without 
substantiating evidence, that the witness changed her testi- 
mony because she learned what a Government witness's testimony 


would be? 


= eS 


Statement of Facts 
Pre-trial Proceedings 

The defendant, Luke Smith, 24 years of age, waS ar- 
rested on April 1, 1968, and charged with kidnapping, 18 U.S.C. 
1201, and false impersonation of a Metropolitan Police Depart- 
ment officer, 22 D.C.C. 1304. On April 9, 1968, a preliminary 
hearing was held before Judge Milton D. Korman in the District 
of Columbia Court of General Sessions where defendant was re- 
presented by court-appointed counsel. The court found probable 
cause. 

On May 15 an indictment was filed by a District of 
Columbia Grand Jury charging defendant with kidnapping and 
false impersonation of a police officer in Criminal No. 565-68. 
Defendant was arraigned on May 31, 1968, and in the presence 


of his appointed counsel entered 2 plea of not guilty. 


On June 21, 1968, Judge John J. Sirica, United States 


District Court, entered an order upon motion of defense coun- 
sel committing defendant to St. Elizabeth's Hospital for an 
examination to determine whether he was then competent to stand 
trial and whether at the time of the alleged criminal offenses 
he was suffering from a mental disease or defect so that his 
criminal acts were the products of his mental condition. On 
September 28, 1968, Dr. David W. Harris, Acting Superintendert 
of St. Elizabeth's Hospital, filed a letter with the court 
stating that the defendant was without mental disease or defect 
and mentally competent for trial and that there was nothing 


_to indicate 
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that he was suffering from a mental disease or defect on or 
about March 23, 1968. On September 25, 1968, Judge| Oliver 
Gasch entered an order referring to said letter filed Septem- 
per 20, 1968, by Dr. Harris and found that there was no objec- 
tion by counsel to the certification that defendant was men- 
tally competent for trial. 

Defendant was prought to trial on Decenber 12, 1968. 
On December 19, 1968, he was found guilty on both counts. of 
the indictment against him. On February 28, 1969, ‘Judge Wil- 
liam B. Jones sentenced the defendant for a period of two to 
six years on the kidnapping charge and from one to. ‘three years 
on the charge of false impersonation of a police officer, the 
sentences to run concurrently. Defendant was conditionally 
released on bond pending appeal. 

Trial Proceedings 

At trial, the Government's chief witness - was the 
alleged victim of the kidnapping, 2 “sixteen-year-old girl, 
Darlene Naylor (Tr. 14). She testified that on the night of 
March 22, 1968, she had been to a church dance in southeast 


Washington, D. C., and stopped at the house of a girlfriend, 


Diane Faour, on the way home. Diane Faour's boyfriend offered 
to drive Darlene home and as the trio was just leaving Diane's 
house they met Billy (William) Smith, Darlene's poyfriend. 
Darlene accepted Billy's invitation to walk her hone and at 
that point a car drove up to them on Mellon Street, Ss. E. A 


man with, a white shirt, dark tie, and dark trousers got out 


-~4- 


of the car and asked what they were doing there. Diane Faour 
and her boyfriend then went back in Diane's house and Darlene 
and Billy then proceeded on Mellon toward 5th Street, S. E. 
The same car returned and the same man got out with 2a police- 
man's jacket on and asked the couple if they were married and 
then told Deriene and Billy that they had better split up and 
go in gifferent ways. The couple agreed to circle around an 
apartment building in @ifferent directions and meet on the op- 
posite side. Before Darlene could meet Billy the same car 
pulled up for the third time and the driver told Darlene to 
get in. When she entered the car, at about 12:30 a.m., March 
23, 1968, he drove past Billy on Mellon Street to Nichols Ave- 
nue and then to Indianhead Highway in Maryland. Miss Naylor 
stated that the driver told her he was a D. C. policeman and 
was taking her to 2 squad car which in turn would take her to 
@ place off Indianhead Highway, where they had a place for 
women. He then turned on a road off Indianhead Highway and 


pulled off to the side of the road and turned off the headlights. 


The trip from the District took about twenty-five minutes. 


Miss Naylor testified that the man repeatedly told her to take 
off her clothes and began to feel between her legs. When she 
started screaming he hit her. At this point lights from another 
car came up behind them and Miss Naylor opened the door and 
jumped out of the car. She ran in front of the approaching 

car yelling that a man was trying to rape her. A young couple 


in the car let her in the back and drove her to 2 gasoline 
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station where the driver called the police. Miss Naylor further 


testified that the seatcovers in the car she was driven in had 
a rough, bumpy surface and were plastic. 

The prosecutor then sought to have Miss Naylor iden- 
tify Government Exhibit No. 7, a sample of the seatcover ma- 
terial that was in a car belonging to a Mr. Taylor. The prose- 
cutor explained to the court that he would show that Mr. Taylor's 
car was used for the crime and that the sample material came 
from Mr. Taylor's car. Defense counsel's objection that there 
was insufficient grounds for identification of the sample by 
Miss Naylor was overruled (Tr. 29) and she testified that the 
matenten was just like that in the car she had been in. She 
described her assailant as having a receeding hairline and in 
his late twenties or early thirties. 

On a Monday in April following the incident Miss 
Naylor stated that she was being driven to school by her mother 
and as they stopped at a drugstore on the corner of Mellon 
Street and Nichols Avenue Miss Naylor saw the man who had taken 
her to Maryland on March 23. Her mother ezove her home and 
they called Police Precinct 11. A police "getective met them 
at the drugstore and asked Miss Naylor if she saw the man in- 
side. She then walked into the drugstore and pointed out the 
man to the detective. Miss Naylor then identified a silver 
padge offered by the Government as being of the — shape and 
color as the one worn by the man who committed the offense 


against her. The objection of counsel that the badge was 


seized pursuant to an illegal arrest was overruled (Tr. 34). 
She then identified defendant in open court as the man who com- 
tted the offense against her. 

On cross examination Miss Naylor explained that her 
girlfriend Diene Faour had a conversation with the man in the 
car when he first approached the group on Mellon Street. She 
@id not discuss with Diane the fact that the man who first 
stopped on Mellon Street was the same man who took her into 
Maryland and Miss Naylor did not learn that Diane knew the per- 
son in the car until after his arrest on April 1, 1968. 

Diane Faour testified for the Government (Tr. 204). 
She stated that when the car first approached on Mellon Street 
she asked the driver if he were not Claudette's boyfriend. He 
said no. He was wearing black trousers, 2 white shirt, and 
black necktie. The car was 2 big black car that was not new. 
Miss Paour stated that she had seen the defendant as an usher 
at the Atlantic Theater a few times 2 month and later at the 


Congress Theater where he wore 2 uniform as 2 special police- 


man. When visiting 2 friend of hers named Claudette, a week 


before the incident, Claudette 4ntroduced the defendant to 
Diane as Luke Smith, a man she was dating. Miss Faour then 
identified the defendant in court and testified that prior to 
March 22, 1968, she had seen Luke Smith about fifty times (Tr. 
221). Miss Faour stated that on April 14, 1968, she was asked 
by police to walk from her home to Miss Naylor's home to see 


4f she could identify the car that had stopped on Mellon Street 
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and she did identify it on a Safeway parking lot one-half block 


from her home. 

On cross examination Miss Faour stated that she didn't 
know what kind of car defendant was driving or what kind of 
tags it had. She first learned that Miss Naylor had been at- 
tacked from another girl. 

On redirect Miss Faour said that she thought Luke 
Smith was about thirty years old when she was introduced to 
him. A bench conference then ensued on the question of when 
Miss Faour first learned that the man who spoke to her on Mel- 
lon Street was the man who committed the offense against Miss 
Naylor. Out of the presence of the jury (Tr. 243) Miss Faour 
testified that on April 1, 1968, Darlene Naylor and her mother 
came to her house as she was getting ready for school and they 
told her to come with them because, the police had the man that 
took Darlene to Maryland. They took Miss Faour up the street 

where the defendant had been arrested and it was there for the 
first time that Miss Faour realized that the man who attacked 
Darlene was the same man who had talked to her on Mellon Street 
the night of the alleged offense. Defense counsel stated that 
such a pre-trial identification was objectionable, The court 
agreed that the Government should stay away from such a pre- 
trial identification before the jury and stated that it under- 
stood that in order for Miss Faour to establish when she first 
learned that the man she talked to at 12:30 a.m. on March 23, 


1968, was the man that took Miss Naylor to Maryland she would 


testify that she learned that when she saw Luke Smith in hand- 
cuffs (Tr. 246). The court ruled that when the witness is 
before the jury she will be instructed that all she need answer 


is that she first learned that the man who talked to her on Mel- 


lon Street was the same man wno took Miss Naylor to Maryland 


was on April 1 after he was arrested. 

William Smith, Darlene Naylor's boyfriend, testified 
for the Government (Tr. 249). He did not identify the defen- 
dant in court. (It was brought out in the preliminary hearing 
of April 9, 1968, that Mr. Smith had been unable to identify 
the defendant in a lineup.) He did testify, however, that they 
had been approached two times by a man driving 2 dark looking 
1963 or 1964 car. The second time the car approached the- man 
who got out was wearing 2 police coat with buttons and a badge 
and the man asked questions as to where he and Miss Naylor were 
going and whether they were married and then told them to be 
on their way in different directions. The two then agreed to 
meet on the opposite side of an apartment pbuilding. When he 
arrived he saw Miss Naylor sitting in the car and the two drove 
past hin. 

The Xanders, husband and wife, testified (Tr. 265, 
282) that about 1 a.m. on March 23, 1968, they were driving 
on Farmington Road in Maryland when they saw a girl, whom they 
identified as Darlene Neylor, step in front of their car erying 
that someone was trying to rape her. They stated that she told 


them she had been picked up by 2 D. C. policeman in the District 
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of Columbia. Mr. Xander testified that he drove her to a near- 
by gasoline station where he called the Prince Georees County 
Police. He noticed that her lip was swollen. 

Officer James C. Murray of the Prince Georges County 
Police testified (Tr. 286) that he responded to a call by the 
dispatcher on March 23, 1968, and that he met Mr. and Mrs. 
Xander and Darlene Naylor on a gasoline station at the inter- 
section of Maryland State Route 210 and Route 273. On cross 
examination Officer Murray referred to Government Exhibit No. 
3, a statement given to him by Miss Naylor in which she de- 
scribed her assailant as a white man, late thirties or early 
forties, medium build about 170 to 180 pounds, light brown 
hair balding on top (Tr. 290-91). She stated to him that she 
thought the car was 2 late model Ford. Officer Murray testi- 
fied on redirect that the girl was very excited and erying 


when she made her statement. 


Donald Luber, an employee of Confidential Detective 


Agency, which also employed Luke Smith, testified (Tr. 302) 
that on Friday, March 22, he was working for Confidential at 
the Naylor Road Restaurant. The defendant, Luke Smith, ar- 
rived about 9:30 p.m. Mr. Smith later left the restaurant and 
returned to the restaurant a little before 2p. m.; March 23. 
Mr. Luber thought Mr. Smith was driving Mr. Taree car, a 
dark Buick. On cross examination Mr. Luber stated that he did 
not actually see Mr. Smith driving away in an SEUSS 
Luber said that Smith was wearing 42 police jacket with gold 
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buttons and bars and a brass colored badge. 

Defense counsel requested and obtained an instruc- 
tion from the court as to a prior inconsistent statement by 
Mr. Luber (Tr. 321). On redirect examination Mr. Luber stated 

+ when Mr. Smith returned to the restaurant at 2 a.m. he was 
driving Mr. Taylor's black Buick which he saw in the parking 
lot in front of! the Naylor Road Restaurant. Mr. Luber ex- 
plained that the death of his father confused him in a prior 
statement to police in which he had stated that Mr. Smith had 
driven him home at 2 a.m. on March 23, 1968. 

Mr. Robert E. Taylor, owner of Taylor's Restaurant 


at 2737 Nichols Avenue, S. E., testified (Tr. 330) for the 


Government that ne owned a black 1963 Buick 4-door sedan with 
plastic "yeffle design” seatcovers. He identified Government 
Exhibit No. 7 as a litter bag made of the same material as his 
seatcovers. He had loaned Mr. Smith his car because he thought 
Smith had a possible buyer for it. He stated that the defen- 
dant had the car about three weeks prior to March 22. Mr. Tay- 
lor picked up the car on Sunday, March 24, where defendant 
parked it by the Congress Theater. i 

Mr. Lewis E. Dyer, Chief of Confidential Detective 
Agency, testified for the Government (Tr. 338). He employed 
- uke Smith on January 21, 1968. Smitn's duties were to work 
as a special police officer at the YWineland Theaters. The 
men are required to buy their ow uniform and badges. The 


PEOee CELE approached the bench and showed the court a aera care 


el 


card filled out by Mr. Dyer. Dyer stated that he gave the 


card to Smith and the card had Smith's picture attached. ‘The 
prosecutor represents to the court that Detective Pickling 
will indicate to the cqurt that defendant has lost weight since 
the time of his arrest and that the picture in actuality re- 
flects his appearance in March, 1968, Defense Counser objected 
that the identification card was taken illegally pursuant to 
an unlawful arrest but the court overruled the objection (Tr. 
345). | 

Officer Otis Fickling, a plainelothesman for the 
Metropolitan Police Department, testified that on april 1; 
1968, he met Mrs. Naylor and her daughter, Darlene Naylor, at 
the corner of Mellon Street and Nichols Avenue (tr. 361). Miss 
Naylor told him that the person who attacked her was inside 
the drugstore. Miss Naylor then went into the drugstore and 
placed her hand on the defendant's shoulder. officer Fickling . 
testified that at that time he placed the defendant under arrest 
and advised him of his rights. He searched the defendant and 
took from him his identification card. 

Detective Melvin R, Cass, of the eecroroiice Police 
Department, testified (Tr. 370) that on April 14, 1968, he 
asked Diane Faour to walk from her home to Darlene Naylor's 
home and to observe the automobiles along the way. She iden- 
tified the car which she had seen on March 23 which was Mr. 
Taylor's car. Officer Cass also drove from the place in Mary- 


land where Mr. Xander had made his call to the police to Naylor's 
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Restaurant in the District. The trip took twenty-two minutes. 
Detective Cass was shown Government Exhibit No. 22, which he 
recognized as a statement given to him by Darlene Naylor at 
6:30 a.m. on March 23. The Government asked Detective Cass 
whether in the statement she described the age of the subject. 
Defense counsel objected (Tr. 376) and the Government argued 
that on cross examination of Officer Murray defense counsel 
brought out that when she gave her statement to Officer Murray 
she described her assailant as being in his late thirties or 
early forties but that she aid so at a time when she was in a 
very excited condition. The Government argued that it was 
very aifficult getting a description from her at that time and 
that after some time had passed she was able to collect her 
thoughts and give a more accurate description. Otherwise, the 
jury would have only the description she gave to Officer Murray 
when she was in a hysterical state. Defense counsel still ob- 
jected but the court agreed to permit the Government to ask 
the question (Tr. 377). Officer Cass then testified that Miss 
Naylor told him her assailant was in his early thirties. The 


Government then tried to introduce through Officer Cass a photo 


made of the defendant after his arrest on April 1. The court 
required the prosecutor to make clear to the jury that the 
picture was taken at the time of his arrest and that the pic- 
ture did not indicate that the defendant had a prior record. 
On cross examination of Officer Cass defense counsel elicited 


that at the time Miss Naylor made her statement she also said 
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that the person that attacked her was 5'9" tall and weighed 


160 pounds, whereas the information on the photograph taken 
at the time of his arrest indicates that he was 5'11" and 
weighed 194 pounds (Tr. 384). Defense counsel agreed to stip- 
ulate that the defendant was never a member of the Metropolitan 
Police force (Tr. 387). The Government discussed with the 
court the anti-loitering regulations applying to javeniles is- 
sued by the District of Columbia Commissioners. Defense coun- 
sel's objection to the admission of the regulations on grounds 
that they were not certified and that there was no proof that 
they were in effect at the time of the offense was | sustained. 
The Government later obtained certification and the regulations 
were admitted into evidence. The Government closed its case. 
Defense counsel then moved for acquittal based on 
weak identification. He argued that Miss Naylor's first de- 
scription was that her assailant was in his late thirties or 
forties and then later revised it to say that he was in his 
late twenties or early thirties. In fact he was twenty-four 
years old at the time of the incident. Miss Naylor was also 
off in describing her assailant's weight and height. He cited 
United States v. Wade, 388 U.S. 218 (1967). Defense counsel _ 
also argued that on the Sunday after the incident. inone of the 
witnesses could state what kind of automobile was involved 
and no one saw the license plate. Defense counsel further 
argued that although the witnesses were together on the Sunday 


after the incident no suggestion was made that the man that 


at 


had first approached them on Mellon Street was the same man 
that took Miss Naylor into Maryland. The defendant's weight 

at the time of his arrest was between 194 and 199 pounds where- 
as there was testimony that he weighed 30 to 35 pounds less 
than this. 

Defense counsel also claimed that it was not clear 
that the federal Kidnapping statute covered a kidnapping from 
the District of Columbia into Merylend (Tr. 419). He referred 
to the White Slave Act, Title 18, Section 2421-2423 of the U. 8. 
Code. The court held that the term interstate commerce as 
used in the Kidnapping statute requires that a person must be 
seized for "ransom, rewerd, or otherwise." Counsel argued that 
the word otherwise is Constitutionally vague and is not appli- 
cable to wnat is charged in this case. 

Deferise counsel also argued that, with respect to the 
charge of impersonating 2 police officer, the Government failed 
to prove that the defendant attempted to perform the duty or 
exercise the authority pertaining to the office. 

Tne court denied defense counsel's motion and ruled 
that the identification question is entirely an issue of fact 
for the jury. 

Ruth Reid was called as the first witness for the 
defense (Tr. 424). She stated that she is a sister of Ella 
Reid, who was living with the defendant as his wife and has a 
child by him. She testified that at 12:30 a.m. on March 23, 


1968, she saw Luke Smith sitting in a car 4n front of her parents' 
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house wearing his guard uniform and cap. On cross examination 
she stated that her sister was sitting with Mr. smith ina 
green and white Ford or Chevy, which he had had for three or 
four months. She remembers the particular evening because 
early in the day Luke came to the Reid house with a monkey. 

The defendant, Luke Smith, took the stand and testi- 
fied (Tr. 458) that on Friday, March 22, he had been asked to 
take a friend to a funeral and be a pall bearer. In return 
the friend had given him a monkey which he put in a box and 
took to the Reid home in the late afternoon. He testified that 
on Friday evening he was at Naylor's Restaurant in uniform un- 
til a few minutes after 12. Donald Luber was also working 
at Naylor's at that time. The defendant stated that he left 
the restaurant and went to Ella Reid's mother's house where 
Ella was then staying. He arrived at 15 or 20 minutes after 
12 and talked with Ella in his green and white Ford until 1:30 | 
a.m. While he was there he saw John Reid, Ella's prother, and 
Ruth Reid, Ella's sister. The defendant then went to the Con- 
gress Theater where he picked up Mr. Taylor's car and left his 
own car. He then went to Naylor's Restaurant, picked up Don- 
ald Luber, and took him home. About 2:30 a.m. he réturned to ia 
Ella's home and talked to her until 3 or 4 a.m. pee defendant 
recalls seeing Darlene Naylor once or twice from a distance. 

He admits that he knows Claudette Coleman [Hastings] but denies 


that he ever took her out for a date. In fact, he does not 


remember taking Claudette anywhere by herself. On cross 
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examination the defendant asserted that he drove his green 

and white Ford on the day he was arrested and denied that it 
had been out of commission for two weeks (Tr. 517). He had 
told Officer Fickling shortly after his arrest that the trans- 
mission in the green and white Ford had been slipping for a 
couple of weeks. Defendant did not tell him the car had been 
out of commission for a couple of weeks. Defendant also insis- 
ted that he never wore the badge that was identified by Miss 
Naylor on his uniform. He said that he was not allowed to wear 
that badge on his person except when he had on regular clothes. 
On re-cross examination he stated that he had orders not to 
carry an identification pillfold when wearing his uniform be- 
cause Mr. Dyer said that the badge on his uniform would prove 
who he was. 

Ella Reid testified for the defense that at 4 or 5 
o'clock in the afternoon of March 22, 1968, the defendant 
brought a monkey to her house. The whole family including her 
mother and father saw the monkey. She next saw the defendant 


about 12:20 a.m. He was driving his green and white Ford. 


Her brother, John Reid, came around about 12:30 and her sister, 


Ruth, came around about 12:45 and both spoke to her and Luke. 
She talked to the defendant about their baby (Ella Reid had a 
child by Luke Smith) until about twenty-five minutes to 2. 

He then said that he had to go by the Naylor Restaurant where 
he had been working to pick up a fellow that had been working 


with him. He told her the man had no other way home. The 
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defendant phoned her from the restaurant to tell her that he 
was coming back about twenty minutes after 2 and he did come 
back and they continued to talk until almost 4 o'clock. On 
cross examination Ella Reid stated that after Luke was arrested 
on April 1, 1968, she had a conversation with officer Fickling. 
She did not say that Luke was with her continuously from 12:30 
until 4 o'clock but only said that she had been with him from 
12:30 until 4 o'clock (Tr. 555). Government counsel asked her 
if the reason she changed her testimony was Necatse she found 
out that Donald Luber had been called as @ Government witness 
and said he saw Luke Smith at 2 o'clock. Defense counsel's 
objection to the question was sustained. The court ordered 
the jury to disregard the question (Tr. 557). Defense coun- 
sel's further request for a mis-trial on the basis of the 
question was denied by the court. Defense counsel was not 
permitted to elicit from the witness, Ella Reid, that she had 
told counsel on July 31, 1968, a time when she aian't know 
what Donald Luber was going to say, that she had been with the 
defendant from 12:30 a.m. until 1:30 a.m. and that he left and 
returned at 2:20 a.m, but made a proffer of proof of the same. 
Sylvia Claudette Hastings testified (tr, 563) that 
she never considered Luke to be her boyfriend and had never 
introduced him as such. She stated that she had one date with 
Luke that lasted two to four hours. She admitted she had a 


poyfriend who was & Metropolitan policeman and mes 519" or 10" 


and weighed from 150 to 170 pounds. She possibly introduced 
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the policeman to Diane Faour. On cross examination Miss Has- 
tings stated that her policeman friend does not look at all 
like Luke Smith. She stated that Ellen Ng was present when 
she introduced Luke Smith to Diane Faour. Although she insis- 
ted that she only had one formal date with Luke Smith, she ad- 
mitted that on several occasions he took her to the market or 
took her out for a Coke. He also took her children from place 
to place. 

Thereupon, Mr. John Reid was called as a witness, 
put the bailiff reported that he did not respond. The record 
reflects that Mr. Reid had been served a summons. . Defense 
counsel did not request a bench warrant (Tr. 579). The Govern- 
ment then put on rebuttal witnesses. Mr. Lewis E. Dyer (em- 
ployer of the defendant) was shown Government Exhibit No. 8, 
the identification card issued to defendant. Defense counsel 
objected to the Government question as to what instruction Mr. 
Dyer gave the defendant in connection with the identification 
card on the grounds that the witness already testified on that 
subject. The court, overruling the objection, stated that it 
found nothing in its notes indicating the witness had testi- 
fied on the subject (Tr. 581). Mr. Dyer stated that he gave 
instructions to his employees that whenever they were working 
for the Agency, whether in uniform or as a plainclothes inves- 
tigator, they were to carry their identification card, but only 


when working for the Agency. Defendant was never told not to 


carry the identification card when he was in uniform working 
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for the Agency. 


Ellen Ng was called as a rebuttal witness) (Tr. 585). 


She is sixteen years old and knows Diane Faour and Claudette 
Hastings. Defense counsel objected to testimony as to how Luke 
Smith was introduced by Claudette Hastings on grounds that such 
testimony should have been put in as part of the Government's 
ease in chief. The court overruled the objection (tr. 587). 
Ellen Ng testified that upon introducing the witness to Luke 
Smith, Claudette Hastings said, "Diane and Ellen, this is Luke.” 
Officer Otis Fickling was then asked by the Government to relate 
a conversation he had with defendant on Monday, april 1. Upon 
defense counsel's objection, the court held a Miranda hearing 
out of the presence of the jury and the court found that with 
respect to the defendant's statement to Officer Pickling the 
Miranda admonition had been given to the defendant and the 
statements he made were with full notice of his rights and could 
be received in evidence (Tr. 607). | 

Detective Fickling then testified before the jury 
that after arresting the defendant he eowaece him of his rights 
py reading 2 ecard that he is required to carry as a Metropoli- 
tan Police officer. Officer Fickling testified that defendant 
stated that his green and white Ford was disabled for about 
two weeks and that he had not driven the car for that long 
because the transmission was pad. Officer Pickling then checked 
over the car to determine if it had been moved. He found a 


lot of debris and there weren't any tire tracks. He concluded 
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that the car looked as if it hadn't been moved for a period 
of time. Officer Pickling then stated that on April 1, 1968, 
he had a conversation with Ella Reid. She stated to him that 


defendant had come to her house shortly after 12 a.m. and stayed 


until 4 a.m. She repeated that statement three or four times. 


On cross examination Officer Fickling stated that, although he 
is frequently in the neighborhood [where he saw defendant's 
green and white Ford], he did not pay any attention to it prior 
to the time of his discussion with the defendant shortly after 
his arrest. tside of the drugstore the defendant repeated 
his assertion that he was innocent to Officer Fickling. 

After the Government presented its rebuttal witnes- 
ses, defense counsel renewed the motion for acquittal, urging 
that the jury could not fail to have a reasonable doubt on the 


4ssue of identity. The court denied the motion (Tr. 623). 
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ARGUMENT 
I 


Appellant while handcuffed shortly after arrest and 


in the absence of counsel was confronted by one of the Govern- 
ment's witnesses and such 4dentification confrontation was so 
unnecessarily suggestive and conducive to irreparable mistaken 
identification as to constitute 2 denial of due process of law 
and it was error to have permitted in-court identification of 
the appellant by such witness. 

One of the Government's witnesses, Diane Faour, tes- 
tified that on the night of March 23, 1968, and pefore the al- 
leged Kidnapping took place, she had been with the victin, 
Darlene Naylor, and two others (boyfriends of Miss Naylor and 
Miss Faour) on Mellon Street, S. E.; when she recognized the 
defendant driving up to the group in a car. The man stopped 
the car, got out, and walked over to the group, flipped open 
a billfold and asked "... what's going on here?" (Tr. 210). 
Miss Faour said that she asked the man if he were "Claudette's 
poyfriend" because she tynew who he was." She had first seen 
him two or three years before as an ee the Atlantic The- 
ater (Tr. 212) and she had seen him frequently as. ian usher and 
also as a special policeman at the Congress Theater (Tr. 213). 
She testified that a week prior to the incident she had been 
introduced to defendant by her girlfriend Claudette who intro- 
duced him to her as "Duke," "[a] man she was gating" (tr. 217). 


She then identified the defendant in the pouRtrocts The 
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witness estimated that she had seen the defendant at least 
fifty times prior to March 23 (Tr. 221). 

Miss Faour's cross examination indicated that when 
she first learned tt t her friend Darlene Naylor had been kid- 
napped she did not realize that Darlene had been picked up by 
the same man that hed come up to the group earlier that same 
evening (Tr. 232). Tne Government, on redirect, sought to 
elicit just when Miss Feour first learned that the man she 


had seen earlier wes the same man who picked up Miss Naylor 


(Tr. 236). Miss Faour stated that she did not learn this from 


Miss Naylor put "when the policeman first picked him up" (Tr. 
eke). Government counsel then asked to question the witness 
out of the presence of the jury. Out of the presence of the 
jury Miss Feour testified that on the morning of April 1, 1968, 
she was getting ready for school when Miss Naylor and her mother 
came to her house and asked her to go with them because they 
had arrested the man who nad taken Miss Naylor into Maryland 
(Tr. 244). Miss Naylor and her mother took the witness to the 
place where 2 detective had the defendant in custody (outside 
the drugstore where he had been recognized earlier by Miss 
Naylor and then arrested when she called the police) and it 
was then, Miss Faour stated, that she realized that the man 
4n custody was the same person she had spoken to at Mellon 
Street on March 23. At this point defense counsel objected 

to permitting Miss Feour to testify before the jury that she 


had seen the defendant in custody (Tr. 245). The trial court 
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agreed that the Government should avoid bringing out the pre- 
trial identification before the jury (Tr. 245). The court 
asked the witness (Tr. 247) while the jury was still out: 
"as I gather, it is your testimony after the 
jury left that when you went up to the drugstore 
and saw the man in handeuffs, is that right, or 
at least up there in the custody of the detective?" 
Miss Faour answered that is when she realized it 
was the same person. But she further explained that Miss Nay- 
lor did not actually state to her that it was the sane man un- 
til later on at the police station. Tne court then instructed 
the witness that her answer to the Government counsel's ques- 
tion before the jury should be that she Yona first learned 
that Darlene claimed that the man on Mellon street was the 
man that took her to Maryland after he had been arrested on 
April 1, 1968." : 
Thus, the record establishes that prior to the wit- 


ness Faour's identification of defendant in court | there was 


an informal post-indictment confrontation of the defendant 
standing in handcuffs by the witness and in the absence of 


counsel .* e 


Clearly, the pre-trial confrontation violated 


ee : 


* The record does not indicate whether the officer who ar- 

rested defendant asked the victim and her mother to seek 
out the witness and bring her to the place of arrest or if 
the officer acquiesced in such an arrangement. 


Trial counsel did not learn of the pre-trial identification 
until after the witness Faour had identified the defendant in 
court and therefore had no opportunity to object ‘to such 
identification. 
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defendant's rights under United States v. Wade, 388 U.S. 218 
(1967)* and took place after that decision. The informal iden- 
tification of defendant was under the circumstances "so un- 
necessarily suggestive and conducive to irreparable mistaken 
identification” as to constitute a denial of due process of 
law under the doctrine of Stovall v. Denno, 388 U.S. 293, 302 
(1967). 

Under the doctrine of Wade and Stovall, it was error 
to have permitted the witness to have identified defendant at 
trial. 

A further inquiry required by this court is, assuming 
the identification at trial was error, did the identification 
"snfect” the trial. In this connection counsel considered the 
recent decision of this Court in Long v. United States, No. 
22,218 (D.C.Cir. December 18, 1969) (slip opinion). In Long 
this Court found that it was error to have permitted the iden-. 
tification of appellant at trial by one of the Government's 
witnesses wno had made an improper pre-trial identification. 


Tne court in weighing the effect of the error cited from Har- 


rington v. California, 395 U.S. 250, 254 (1969): 


“Our judgment must be based in our own reading 
of the record and on what seems to us to have been 
the probable impact ... on the minds of the average 


——_ sary 


* The Government, however, may have established an "“indepen- 

dent source" for the identification inasmuch as the witness 
stated she had seen defendant fifty times prior to the night 
of the alleged offense and her testimony that when she saw 
defendant on the night of the offense she recognized him as 
being "Claudette's boyfriend, Luke." 
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Tis Court in Long concluded that the Government 's 
case rested on a "substantial foundation” and held that the 
identification testimony of Government witnesses "was essen- 
tially cumulative." Long v. United States, supra, (slip 


opinion, page 9).* 


In the instant case appellant argues 2s a separate 


point that his identification by the complaining witness was 
weak and inherently contradictory and did not rest ion a "sub- 
stantial foundation." Therefore it is argued that the in- 
court identification by the witness Faour was not merely cumu- 
lative,as this Court held in Long, but, under the circumstances, 
essential in corroborating the weak 4dentification made by the 
sole complaining witness Naylor. 

Therefore, the judgment of the District Court should 
be reversed and remanded for a new trial with instructions 
that the witness Faour not be permitted to identify the appel-_ 


lant at the new trial. 


ee 


* Chief Judge Bazelon dissented in this case but his dissent 
related primarily to an issue of pre-trial identification 
relating to the victim of the crime. 


It 
The trial court erred in denying appellant's motion 
for a verdict of acauittal based upon the inconsistant descrip- 


tion of the accused by the complaining witness. 

At the end of Government's case (Tr. 414) and at the 
conclusion of the trial (Tr. 622), trial counsel moved for a 
verdict of acquittal on grounds that the jury could not fail 
to have 2 reasonable doubt on the issue of identity. 

The first statement given by the complaining witness, 
Darlene Naylor, to police after the alleged offense (Government 
Exhibit No. 3, Tr. 290) was made to Officer James C. Murray of 
the Prince Georges County Police. 

At that time she described her assailant to Officer 
Murrey as peing in the late thirties or early forties, as being 
of medium build, end weighing 170 pounds (Tr, 291). Later she 
revised her statement to detective Melvin R. Cass of the Metro- 
politan Police Department (Government Exhibit No. 2 for identi- 
fication Tr. 364) stating that her assailant was in his late 
twenties or early thirties, weighed 160 pounds, and was 5'9" 
tall (Tr. 384-85), whereas the evidence clearly shows that at 
the time of his arrest on April 1, 1968 the defendant was 5! 

11 1/2", weighed 194 pounds (Tr. 385) and was twenty-four years 
old (Tr. 458). 
Under the circumstances and in light of the evidence 


presented, the jury could not have failed to have a reasonable 


doubt on the issue of identity and the court erred in denying 
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the motion for a verdict of acquittal. 

In connection with this 4ssue appellate counsel con=- 
sidered the standards governing this court's en of the trial 
court's decision in motions to acquit: 

Allen v. United States and Caldwell v. United States, 
Nos. 22,179, 22,180 (D.C.Cir. November 19, 1969); Johnson Ve 
United States, No. 21,851 (D.C.Cir. June 20, 1969); and Craw- 


ford v. United States, 126 U.S.App.D.C. 156, 375 F.2d 332 (1967). 


In Johnson this court stated: 


"Before the Appellant can effectively chal- 
lenge the trial court's decision to send this case 
to the jury, he must establish that at the point 
when the motion for acquittal was made the Govern- 
ment had not introduced 


tsuch evidence that reasonable persons 
could find guilt beyond 2 reasonable 
doubt. It is not a requirement that the 
evidence compel, but only that it is cap- 
able or of sufficient to persuade the 
jury to reach a verdict of guilty by the 
requisite standard.' 


‘Crawford v. United States, 126 U.S.App.D.C. 156, 
158, 315 F.2d 332, 334 (1967) (emphasis in origi- 
nal) eee 


Sioge— 


IIt 
The trial court erred in refusing to grant a mis- 
trial when Government counsel asked appellant's chief alibi 
witness if she had changed her testimony because she learned 
what the testimony of a Government witness would be, where 
the Government had not established an evidentiary basis that 


the 2libi witness knew wnat the Government witness's testimony 
would be. 


The defense's chief alibi witness, Ella Reid, tes- 
tified that on the morning of the alleged kidnapping the ap- 
pellant was with her in front of her mother's home from 12:20 
a.m. (Tr. 545) until 1:35 a.m. (Tr. 546) and that at 1:35 a.m. 
he told her he had to return to the Naylor Restaurant to pick 
up-a fellow who was working with him. He phoned her that he 
was coming back and returned to the house at about 2:20 a.m.* 


On cross examination the Government asked Ella Reid 


4f she had told Officer Fickling that appellant had been with 


her continuously from 12:30 a.m. to 4:00 a.m. (Tr. 556). The 
witness replied that the officer had asked her if he was with 
me. "And he did not ask me if he was there continuously or 


not. He just asked me if he had been there" (Tr. 556). 


* The compiaining witness testified that the first time her 
assailant pulled up in his car was about 12:20 a.m. (Tr. 
37), that she entered his car about 12:40 a.m., and that she 
eae = of his car in Maryland at about 1:30 or 1:35 a.m. 
Tr, 40). 
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The Government then asked the witness: 
"ang 4s not the reason that you mentioned that, and 
since changed or indicated a change in your testi- 
mony, because you found out that Donald Luber had 
been called as a Government witness and said he 
saw Luke Smith at 2 o'clock?” (Tr. 556-57). 
Defense counsel's objection to the question was sus- 
tained. Defense counsel then asked for a mistrial on account 
of the question and the trial court replied: 


“Yell, it's argument. Disregard the question. It's 
argument to the jury." (Tr. 557) 


Before asking the objectionable question, Government 
counsel had adduced no evidence that the witness Ella Reid 
kmew what the witness Donald Luber would say. 

The question was highly prejudicial in that it strongly 
inferred that the defense's chief alibi witness was perjuring 
herself although there was no evidentiary basis for the infer- 


ence. 


In King v. United States, 125 App.D.C. 318, 372 F.2d 


383 (1967), this Court held that it was reversible error for 
Government counsel to impeach appellant's witness without evi- 
dentiary foundation. Similar tactics by Governnent counsel 
were also condemned by this Court in Jones v. United States, 
119 U.S.App.D.C. 213, 338 F.2d 553, 554-55, n 4 (1964). 

In Corley v. United States, 124 U.S.App.D.C. 351, 
365 F.2d 884, involving Government counsel's improper state- 
ments in closing argument, this Court found that the Govern- 


ment's case was not particularly strong and: "But for the 
| 
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prosecutor's misstatements, the jury might well have found 
that the alibi testimony created a reasonable doubt." 365 U.S. 


at 885. 


Therefore, the trial court erred in the instant case 
by denying defense counsel's motion for a mistrial based upon 
the objectionable question. 

Appellate counsel recognizes that the applicable 


test as stated in a footnote to Jones v. United States, supra, 


is: 


"It is generally held that whether improper conduct 
of Government counsel amounts to prejudicial error 
depends, in good part, on the relative strength of 
the Government's evidence of guilt. McFarland v. 
United States, 80 U.S.App.D.C. 196, 150 F.2d 593 
(1945); and see People v. Morton, 21 111.2d 139, 
171 N.E.2d 592 (1961), and People v. Carr, 163 


Sree 568, 329 P.2d 746 (1958).” 338 F.2d 
at 554, n 3. 
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CONCLUSION 
For each of the foregoing reasons, the conviction 


should be reversed and remanded for a new trial. 
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